NTSB Order No.
EM 50

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQARD
WASHI NGTON, D. C.
Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D. C
on the 31st day of March 1976.
ONEN W SILER, Commandant, United States Coast Guard,
VS.
MANUEL NEVES, JR. Appell ant.
Docket ME-51

CPI Nl ON AND ORDER

The appellant, Mnuel Neves, Jr., has appealed from the
deci sion of the Commandant affirm ng the suspension of his |icense
(No. 437917) for violation of a statute. Appellant's license is
restricted to fishing vessels and qualifies himto serve as master
for ocean voyages of such vessels. The statute involved is 46
U S C 224a which requires, inter alia, that no person be "engaged
or enployed" as a mate aboard United States' vessels of 200 or nore
gross tons while "navigating on the high seas" unless that person
is licensed to performsuch duties by the Coat Guard.!?

The Commandant's action foll owed appellant's appeal to him
(Appeal No. 2033) from the initial decision issued by
Adm ni strative Law Judge Roscoe H W/l kes, rendered after a ful
evidentiary hearing.? Throughout these proceedi ngs, appellant has
been represented by his own counsel.

The | aw judge found that appellant, serving as naster of the
CONSTI TUTION, a fishing vessel of 466.92 gross tons, wllfully
enpl oyed or engaged an unlicensed person or persons to perform

The Commandant's action was taken pursuant to 46 U S. C
239(g). The proceedi ng agai nst appel l ant was "based excl usively
on that part of section 239, which refers to a willful violation
of any of the provisions of title 52 of the Revised Statutes or
any of the regulations issued thereunder ..." See 46 CFR
5. 05-20( b)

2Copi es of the decisions of the Commandant and the |aw judge
are attached.



mates' duties during a voyage on the high seas from Cctober 29 to
Decenber 4, 1973. He therefore ordered appellant's |icense
suspended for 2 nonths "outright” and 6 nonths on 12 nonths
probation.® During the pendency of this appeal, the sanction has
been stayed. *

In his brief on appeal, appellant contends that as a nmatter of
| aw there can be no violation of 46 U S.C. 224a because fishing
vessel s are exenpted fromthe manni ng requirenents contained in 46
U S.C 223,° and that this suspension action is unauthorized since
a penal fine is specified for violations of 46 U S C 224a.
Appel l ant further contends that the | aw judge abused his discretion
by granting a continuance to the Coast Guard during the
presentation of its case-in-chief.® Counsel for the Comandant has
submtted a reply brief in opposition.

Upon consideration of the briefs of the parties and the entire
record, the Board concludes that the charge of a willful violation
of 46 U S.C. 224a is not supported by substantial evidence of a
probative and reliable character; therefore, no sanction may be
i nposed pursuant to 46 U . S.C. 239(g).

It is undisputed that Roman Luz, a licensed officer, was
enpl oyed as mate on the CONSTI TUTI ON when the vessel commenced its
voyage on Cctober 24, 1973. On the second day at sea, he becane

3Under this order appellant would be required to serve a
2-nmont h suspensi on. An addi tional 6-nonth suspensi on would be
i nposed only if a charge under 46 U S.C. 239 OR 46 U S.C. 239Db
were to be proved against himduring the probationary period.

‘Appel | ant served under a tenporary license until Decenber
12, 1975, when the Commandant refused to authorize its renewal.
Thereafter, the suspension order was vacated by a District Court,
and the Commandant was ordered to return appellant's |icense
pendi ng revi ew by this Board.

546 U.S.C. 223 requires at least two |licensed mates aboard
United States nerchant vessels of between 200 and 1, 000 gross
tons. However, fishing vessels are expressly excluded therefrom
"Provided, That this section shall not apply to fishing ..
vessels..." (enphasis in the original).

SAppel I ant al so chal | enges the Conmandant's fi ndi ngs of
fact. Nothing is shown to refute the accuracy of those findings.
However, we note that the Commandant, unlike the | aw judge,
failed to nmake a finding with respect to the elenent of a wllful
violation of 46 U. S. C 224a.
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ill, began hallucinating, and eventually |ost consciousness.
Appel | ant decided to proceed to Cabo San Lucas, Mexico, the nearest
port, to obtain nedical care for Luz. Appellant also radioed his
vessel's "conpany representative"’ in San Diego to report Luz's
i ncapaci tati on.

When the vessel arrived in Cabo San Lucas on October 28, a
doctor canme aboard to examne M. Luz. He diagnosed the ailnent as
deliriumtrenens and recommended hospitalization. Appellant again
contacted the owner's representative to obtain a substitute mate.
He was inforned that a mate woul d be di spatched to Cabo San Lucas
if available. Appellant then took M. Luz to La Paz, Mexico, where
he was hospitalized for treatnment.?®

During his 31-hour stay in port, appellant continued to
request a licensed mate fromthe conpany representative. However,
the latter ordered himto sail without a mate on Cctober 29. Until
termnation of the voyage in San D ego, on Decenber 4, 1973,
appel l ant was the sole |licensed deck officer aboard the vessel.

46 U.S.C. 224a proscribes the enploynent or engagenent of
unlicensed individuals to serve as or performthe duties of a nate
aboard vessel s navigating on the high seas. W do not construe 46
U.S.C. 224a as a manning requirenment, since fishing vessels are
exenpted from such requirenents under 46 U S. C. 223. Qur sole
concern with section 224a is whether or not it has been shown that
unl i censed personnel performed any of the duties customarily
reserved to licensed officers while the fishing vessel s
navi gating on the high seas. In suspension proceedings pursuant to
46 U S. C 239(g), willfulness is an essential elenent of the charge
and nust be established to sustain a charge of violation of
statute.

In Commandant v. Goulart,® a fishing vessel master received
a 3-nmonth suspension for the violation of 46 U S. C 224a. In
Goulart, it was established that the vessel left its hone port for
an extended fishing voyage wthout a I|icensed mate aboard.
Appel l ant's vessel, on the other hand, departed San Diego with a
licensed mate. Appellant, therefore, was prepared to operate on

The representative was the assistant to the President of
C.H B. Foods, Inc. C. H B. Foods owned a 75 percent interest in
t he CONSTI TUTI ON, and appel |l ant owned the remai ning 25 percent.

8The duration of the hospitalization is not disclosed in the
record.

91 N.T.S.B. 2340 (1972).



this voyage in full conpliance with 46 U S.C. 224a. This clearly
evidenced his intention to adhere to the statutory requirenents.
Hi s conpliance attitude was further denonstrated by his repeated,
good faith efforts to secure a replacenent after the mate's
i ncapacitation. This difficulty was conpounded thereafter by what
the | aw judge characterized as "a restless crew and the possibility
of losing them should the delay continue on too long." Appellant
was thus also confronted with the prospect of abandoning the
fishing voyage and being stranded wi thout a crew. Mreover, there
was no showi ng of record that a |licensed replacenent was avail abl e
either in Cabo San Lucas, San D ego, or el sewhere. 1

In exam ning appellant's dilemm, we are also m ndful of the
fact that fishing vessels, unlike other nmerchant vessels governed

by 46 U S.C. 224a, do not travel from port-to-port. | nst ead,
fishing vessels spend long periods of tinme at sea and generally
have only a base of operations at their hone port. Securing a

licensed officer at ports other than the hone port may not be
reasonably feasible. Al though we do not condone deviations from 46
U S. C. 224a, the absense of any reasonable alternative nmay be a
critical factor in determning whether a violation was w || ful
Upon anal ysis of the facts and circunstances in this case, we are
persuaded that appellant had no reasonable alternative in
proceeding to sea at Cabo San Lucas without a mate and that this
action was not a willful violation of statute.

In sum we find that the appellant had no intention to violate
46 U. S.C. 224a and denonstrated plainly that he was not indifferent
toits requirenments. Mreover, the extenuating circunstances which
pronpted his decision to sail wthout a l|icensed mate are
sufficient in our viewto negate wllfulness as an el enent of the
statutory violation in this instance. W therefore do not find the
sanction sustainable under 46 U S.C. 239(g). This determ nation
makes it unnecessary for us to reach any other contentions raised
by appellant's brief.

10 46 CFR 5.20-77 provides that the Coast Guard has the
burden of proof in proceedings held pursuant to 46 U S. C. 239(Q).

1 Appel | ant has submitted as a "supplenent” to his brief
the decision of a United States District Court dated January 29,
1976, in a simlar but unrelated case filed against himby the

Coast CGuard. It was there held, inter alia, that the perfornmance
of mates' duties aboard fishing vessels by unlicensed persons in
not actionable under 46 U S.C. 224a. It is unnecessary that we

di stinguish this holding in vies of the absence of w | ful ness
found herein
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ACCORDI NGY, IT IS ORDERED THAT:
1. The instant appeal be and it hereby is granted; and

2. The order of the Commandant affirmng the |aw judge's
order suspending appellant's master's license be and it hereby is
reversed

TODD, Chairnman, MADAMS, BURGESS, AND HALEY, Menbers of the
board, concurred in the above opinion and order. THAYER, Menber,
di ssent ed.

Menber Thayer dissenting:

| do not agree with the majority that "the charge of willfu
violation of 46 USC 224a is not supported by substantial evidence
of a probative and reliable character ..." In ny view, there is an
abundance of evidence to support a finding of a willful violation.

In summarizing their position, the mgjority states, "lIn sum
we find that the appellant had no intention to violate 46 USC 224a
Co The record is clear that the vessel departed its home port
with the requisite mate on board, and | agree that there is no
evi dence that the appellant set out on the voyage with a purposef ul
intent to violate the statute. However, the record makes it
equal ly clear that appellant knew he shoul d have a mate by the very
fact that he had one on board when the vessel departed San Di ego
and by his own testinony in which he stated that he attenpted to
obtain a replacenent mate while the vessel was in the port of Cabo
San Lucas, Baja California, Mexico.

Moreover, there is no doubt fromthe evidence of record that
when the appel |l ant departed Cabo San Lucas and continued the voyage
for 5 weeks, he did so knowing that a qualified mate was not on
board, and that during those 5 weeks he know ngly and repeatedly
assigned mate's duties to at |east one person not licensed to
perform such duties. In nmy view, the fact that he continued the
voyage for 5 weeks without any further effort to secure a mate is
strong evidence of his intention to violate the statute.

The majority also is persuaded in their finding on the basis
that the appellant had no reasonable alternative. The evidence in
regard to the appellant's efforts to obtain a replacenent nmate
consists of his un corroborated testinony. Although there is no
evidence in the record to refute his testinony or with respect to
the availability of Ilicensed mates, | nevertheless find it
i nconcei vabl e that one could not have been located in San D ego
(the 10th largest city in the country and a nmjor seaport) and
pronptly delivered by air transportation to Cabo San Lucas if a
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conscientious effort had been nade to do so. Furthernore, wth
respect to alternatives, an extended sea voyage which took the
vessel nore than a thousand mles farther away fromits honme port
and across major traffic |anes for shipping bound to and fromthe
Panama Canal as well as coastw se, 1s overwhel m ng evidence that
the appellant willfully took the alternative which conpletely and
continually ignored the proscriptions of the statute. To nake a
voyage under those circunstances with only one qualified deck
officer is extrenely hazardous, if not conpletely reckless. [If, in
fact, a mate could not be found, appellant, as a last resort, could
have presented his dilemma to the Coast Guard and requested
assi stance. Instead, he chose to proceed with the one alternative
t hat exposed, for an extended tine, not only his vessel crew, but
al so other shipping to the risk of collision and to the many ot her
hazards well known to exist in a vessel at sea without a qualified
mat e on watch. Since appellant was 25% owner of the vessel, | am
surprised that he would take the risk of liability involved if the
vessel were to be in collision or other accident in these
circunmstances. Also, it is not difficult for nme to predict that
the resolution of this dilema would have been quite different if
t he appel | ant had been hospitalized instead of the mate.

| cannot join ny colleagues in the belief that the extenuating
circunstances left the appellant no alternative but to continue the
fishing voyage. There is no doubt that the appellant was faced
wi th strong econom c pressures, especially since he was a 25% owner

of the vessel. there is equally no doubt, as indicated by the
alternative he chose, that he was influenced by economc factors in
a priority above all other considerations. Whereas | am not

unm ndful of the economc factors, and synpathize wth the
appellant in the msfortune which befell him | believe that he had
other options and that he could have resolved this matter
satisfactorily with a m nimum of econom c |oss and w thout being
charged with violating the statute.

Appel I ant has been represented throughout this proceedi ng by
what the Adm nistrative Law Judge characterized as "conpetent
pr of essi onal counsel,” and the record eloquently supports that
st at enent . Therefore, it is significant that, in the appeal to
this Board, the issue of wllfulness was not raised by the
appellant. The inference | nust draw is that appellant's counsel
believes with me that the appellant's actions were willful albeit
t he appeal contends that by statutory construction there was no
vi ol ati on. | nmy view, it would have been preferable to have
addressed the question of statutory construction, which was the
mai n i ssue raised, although I would have al so deni ed the appeal on
t hat basis.

Finally, one other nmatter deserves comment. The record in
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this case is adequate but far from a nodel of clarity and
conpl et eness. The record is lacking in some pertinent matters
whi ch woul d have been hel pful in deciding this case. Therefore,
the Coast CGuard should be mndful that a thorough and conplete
record is quite inportant throughout the various |evels of
adm ni strative and judici al



